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Act of State in English Law. By W. Harrison Moore. 

Dean of the Faculty of Law in the University of Melbourne. 

New York: E. P. Dutton and Co. 1906. Pp. xi, 178. 

This book is an interesting monograph upon a peculiar 
portion of the law which has hitherto been explored only in 
occasional opinions of learned jurists. When one first opens 
the book one wonders just what is meant by the title. A 
little study reveals the fact that by "act of State" is indicated 
anything done by reason of necessity on the part of the execu- 
tive department of the government and which from its very 
nature is not cognizable by the judicial department of the 
State. 

Mr. Moore traces in an interesting way the history of the 
Executive power in respect to acts of State. He shows how 
from the time of Queen Elizabeth and especially under the 
Stuarts there was a constant struggle to extend the Royal 
prerogative, and one line along which such extension was 
sought was this very power of the King to do extra legal 
acts on the ground that public safety required them. 

It is quite true that this power of the Executive Depart- 
ment has been much restrained in modern times and now 
exists within well denned limits. Still there are a number 
of acts which, when committed by the Executive departments 
of both Great Britain and the United States, are not subject 
to judicial review. Among them are acts done under martial 
law and acts relating to newly acquired territory. In relation 
to the subject of Martial Law Mr. Moore supplies a very 
satisfactory explanation as follows: 

"The civil society is not dissolved even temporarily, but a military 
organization is imposed upon it. The ordinary law between subject 
and subject remains unaffected whatever difficulties may attend its 
administration. But so far as the authority of the military govern- 
ment is concerned, its acts are under a new regime, which has super- 
seded the customary relations of the executive and the citizen; and 
whatever is dpne bona fide as an act of military authority is lawful 
and cannot be questioned in civil courts. There is no question here 
of the justification of the particular act complained of by necessity; 
the enquiry as to necessity, if it be made at all, goes further back or 
forward — viz: was the assumption of military authority and the 
supercession of ordinary rule by the establishment of martial law 
necessary; or had the necessity for such assumption and supercession 
ceased? Neither is there any question of the liability after the war 
for acts done during the war; it was not merely the jurisdiction but 
the law which was in abeyance." 

This is a singularly clear statement of one of the most com- 
plicated legal situations which can arise namely the super- 
cession of the civil government by the military power, and it 
goes farther than most attempts to deal with the subject by 
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showing the foundation on which the military power rests. 
This foundation is the inherent ability of a government to 
take necessary steps for the safety of the governed. Such 
steps are properly classed as acts of state. 

The United States met many questions involving acts of 
state shortly after the Phillipine Islands were acquired, and 
the reader is referred to the Insular cases which when examined 
from this point of view assume an even more interesting 
aspect than they ordinarily present. Great Britain has had 
similar cases dealing with the status of colonies acquired in 
war (See Cook v. Sprigg, (1899) A. C. 572,) and in this con- 
nection while treating the perplexing problem of the relation 
of a sovereign state to the citizens of territory so acquired 
Mr. Moore says: 

"In the United States it has been repeatedly affirmed that the new 
government upon a cession succeeds merely to sovereignty; that all 
rights of property remain unimpaired, and that, independently of 
any treaty, the new subjects have the ordinary rights of subjects in 
property as against the government." 

It has been possible in the space at hand to indicate merely 
in a general way a few of the most interesting features of this 
book, but it may be truthfully said that it will repay study. 
It is likely to be of practical use only to the international 
lawyer, but it is instructive to every reader because it helps 
to define a hitherto doubtful legal borderland, and furnishes 
an interesting historical reason for a series of actions which 
if viewed independently might readily seem arbitrary in the 
extreme. 

T. J. G. 

The Government of India, Being a Digest of the Statute 
Law Relating Thereto, With Historical Introduction and 
Explanatory Matter. By Sir Courtenay Ilbert, K.C.S.I., 
Sometime Law Member of the Council of the Governor- 
General of India. Second Edition. Oxford: The Clarendon 
Press. 1907. Pp. xxxii, 408. 

This is a revised edition of a book published in 1898. It 
deserves, in our judgment, unstinted praise. The always 
fascinating subject of the British power in India is treated 
from the point of view of the lawyer and administrator, and 
for conciseness and at the same time completeness of treat- 
ment the work is of signal excellence. 

The first chapter sets forth a satisfactory and interesting 
resume" of the history of India so far as the same is necessary 
to a clear understanding of the general subject. To this is 



